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Introduction

INTRODUCTION BY MR. MANFRED NOWAK

1. Human Rights Protection under the Dayton Peace Agreement

After three and a half years of armed conflict, ethnic cleansing and genocide with roughly 250,000
people killed, 2.6 million people (almost 2/3 of the pre-war population) displaced and more than
20,000 people missing, the international community, with the Clinton Administration taking the lead,
put an end to the armed conflict in Bosnia and Herzegovina (BiH) by forcing the main political players
in the former Yugoslavia to agree on the Dayton Peace Agreement (DPA)." The DPA was negotiated
and initialled at Wright-Patterson Air Force Base in Dayton, Ohio in November 1995 and signed in
Paris on 14 December 1995. It consists of the General Framework Agreement for Peace in BiH
(GFAP) and the eleven Annexes thereto, signed by Presidents Slobodan MiloSevi¢ (Federal Republic
of Yugoslavia — Serbia and Montenegro), Franjo Tudman (Republic of Croatia) and Alija Izetbegovi¢
(Republic of BiH) and witnessed by the European Union (EU) and the five members of the Contact
Group (France, Germany, Russian Federation, UK and US). On the basis of the DPA and UN Security
Council Resolution 1031 of 15 December 1995, the international community launched the largest
and most comprehensive peace-keeping and peace-building operation ever with some 60,000 troops
under NATO command (IFOR), almost 2,000 UN civilian police (IPTF) and complex civilian
components to be coordinated by the Office of the High Representative (OHR) under the supervision
of the Peace Implementation Council (PIC). Human rights play a significant role in a collective effort
to establish sustainable peace, and various international organisations (in particular the UN, OSCE,
Council of Europe, and the EU) have been entrusted with different tasks of human rights monitoring,
assistance and implementation.?

Annex 4 of the DPA contains a new Constitution of Bosnia and Herzegovina, which consists of the
State of BiH and its two Entities, the Croat-Bosniak Federation of BiH (Federation) and the Republika
Srpska (RS). The central government is however very weak and most of the essential state functions
including the armed forces, the police, the judiciary, and tax authority rest with the two Entities.
Human rights play a significant role in the constitution under Article 1I(2) which states “[t]he rights
and freedoms set forth in the European Convention for the Protection of Human Rights and
Fundamental Freedoms and its Protocols shall apply directly in Bosnia and Herzegovina. These shall
have priority over all other law”. Furthermore, under Article lI(4) the enjoyment of the rights and
freedoms provided for in 15 additional international and European human rights agreements shall be
secured to all persons in BiH without any discrimination. Article II(1) also establishes, at the level of
the constitution, the Human Rights Commission for Bosnia and Herzegovina as a national human
rights institution. Further provisions on the functions and composition of the Human Rights
Commission are laid down in Annex 6.

Annex 6 of the DPA is a special Agreement on Human Rights (hereinafter referred to as “the
Agreement”). It reiterates in Article | the obligation of the three Bosnian Parties who are the
signatories to Annex 6 (BiH, the Federation and RS) “to ensure to all persons within their jurisdiction
the highest level of internationally recognised human rights and fundamental freedoms” as laid down
in the European Convention on Human Rights and further 15 international and European treaties. In
order to assist the Bosnian parties “in honouring their obligations under this Agreement” the

* For the text of the DPA see 35 ILM (1996) 89. The DPA and other legal documents on BiH are published in
Office of the High Representative (ed.), Bosnia and Herzegovina — Essential Texts, 3" edition, Sarajevo 2000.

2 0n the human rights aspects of the DPA see, e.g., James Sloan, “The Dayton Peace Agreement: Human
Rights Guarantees and Their Implementation”, 7 EJIL (1996) 207; Paul Szasz, “The Protection of Human
Rights through the Dayton/Paris Peace Agreement on Bosnia”, 90 AJIL (1996) 301; Michael
O’Flaherty/Gregory Gisvold (eds.), Post-War Protection of Human Rights in Bosnia and Herzegovina, The
Hague/London/Boston 1998; Wolfgang Benedek et al. (eds.), Human Rights in Bosnia and Herzegovina after
Dayton — From Theory to Practice, The Hague/Boston/London 1999; Manfred Nowak, “Lessons for the
International Human Rights Regime from the Yugoslav Experience”, Collected Courses of the Academy of
European Law, Vol. VIII, Book 2, 2000,141 at 173 et seq.
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Commission on Human Rights has been created which consists of an Ombuds-institution® and a
human rights court called the Human Rights Chamber for BiH (hereafter referred to as “the
Chamber”)*. The Commission is modelled to some extent on the former Strasbourg system for the
implementation of the European Convention, i.e. the Ombudsperson playing the role of the former
European Commission of Human Rights (screening individual applications by declaring them
inadmissible, negotiating friendly settlements, writing reports with a legal opinion on alleged human
rights violations and referring certain cases to the Court for final adjudication) and the Chamber
playing the role of the European Court of Human Rights. The practice of Gret Haller, who served as
the Ombudsperson for Bosnia and Herzegovina between 1996 and 2000, followed to much extent
this model. There are, however, also important differences between Annex 6 and the former
Strasbourg model which would have allowed the Ombudsperson to apply a less legalistic approach
and to act as a genuine Ombuds-institution by focussing on the comprehensive investigative powers
laid down in Articles V and VI of the Agreement and by negotiating solutions with the authorities
concerned.® Gret Haller's successor, the Swedish ombudsman Frank Orton, seemed more inclined to
follow this model. In practice, a significant difference between the system of the European
Convention, as applied until the entry into force of the 11th Additional Protocol (AP) in 1998, and
that of the Commission under Annex 6 is that individual applicants have a right to directly apply to
the Chamber. Since the procedure before the Ombudsperson turned out to be fairly lengthy, the
compliance with her reports left much to be desired, and only relatively few cases were referred to
the Chamber, many applicants finally decided to circumvent the Ombudsperson and directly address
the Chamber. In other words, the Human Rights Commission for BiH, which had been designhed as
one national human rights institution with joint offices and staff and a clear division of labour based
upon mutual cooperation, turned out to act as two separate institutions. This de facto separation
has been legalised by the end of 2000 when the Office of the Ombudsperson has been transferred
by a law imposed by the High Representative into a domestic institution at the level of the State of
BiH (not, however, at the level of the constitution) whereas the Chamber’'s mandate under Annex 6
has been extended until the end of 2003. The following observations will, therefore, only concentrate
on the mandate, functions and practice of the Chamber.

2. Human Rights Chamber for Bosnia and Herzegovina

The Chamber is a special human rights court established by an international treaty as part of a
national human rights institution in the sense of the Paris Principles,® the Human Rights Commission
for BiH. Although the Commission is explicitly referred to in Article 1I(1) of the Constitution, its legal
basis can be found primarily in Article VI of the GFA and in Annex 6 thereto. For a transitional period
of five years, the Ombudsperson and the majority of the judges of the Chamber, pursuant to Articles
IV(2) and VII(2) of the Agreement, had to be foreign citizens — but not citizens of any neighbouring
state. At the same time, Article 1lI(2) of the Agreement specified that the salaries and expenses of
the Commission and its staff should have been determined jointly by the Bosnian Parties and should

3 The DPA uses the term Human Rights Ombudsman. Its first office holder, the Swiss diplomat Gret Haller,
used the official title of Ombudsperson for BiH, and her successor Frank Orton (Sweden) changed the title to
Ombudsman of BiH. In the following, the term Ombudsperson for BiH will be used.

* |t appears from the travaux préparatoires of the DPA that the Chamber was intended as a permanent human
rights court with international members for a transitional period. The term human rights court has been avoided
for two reasons: one wished to avoid any confusion with the Human Rights Court of the Federation which had
been envisaged in Section IV(c)(5) of the Constitution of the Federation, adopted in 1994 on the basis of the
Washington Agreement ending the armed conflict between the Croats and Bosniaks, but which has never been
established in practice; and the resistance of the Serb delegation against the title human rights court. See Gro
Nystuen, Conflicts between norms regarding ethnic discrimination in the Dayton Peace Agreement, PhD thesis
Oslo 2004.

5 See, e.g., Jessica Simor, “Tackling Human Rights Abuses in Bosnia and Herzegovina: The Constitution is Up
to It; Are its Institutions?”, 2 EHRLR (1997) 644; Donna Gomien, The Human Rights Ombudsperson for Bosnia
and Herzegovina, in Gudmundur Alfredsson et al. (eds.), International Human Rights Monitoring Mechanisms —
Essays in Honour of Jakob Th. Mdller, The Hague/Boston/London 2001, 763.

6 On the Paris Principles see the UN Commission on Human Rights Res. 1992/54 of 3 March 1992 and UN
GA Res. A/RES/48/134 of 20 December 1993; Birgit Lindsnaes/Lone Lindholt/Kristine Yigen (eds.), National
Human Rights Institutions; Articles and working papers — Input to the discussions on the establishment and
development of the functions of national human rights institutions, Copenhagen 2001.
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have been borne by BiH. The Chamber can, therefore, be characterised as a judicial body sui
generis, having a legal basis in both constitutional and international law, but being neither a
constitutional nor an international court.’

The Chamber was established in March 1996, and its mandate was terminated by 31 December
2003 pursuant to an Agreement of the Bosnian Parties of 25 September 2003, which had in fact
been imposed by the international community.® The Chamber had its headquarters in the Presidency
Building of BiH in Sarajevo and a regional office in Banja Luka. It was composed of 14 judges who
were appointed in accordance with the provisions of Article VII of the Agreement. On 15 March 1996,
the Committee of Ministers of the Council of Europe, in accordance with its resolution (93) 6,°
appointed eight international judges and designated the Danish Professor Peter Germer as the
President of the Chamber. Soon afterwards the RS appointed the two Serb judges, and the
Federation the two Croat and two Bosniak judges. After an initial meeting of the international
members on the invitation of the Council of Europe in Strasbourg, the Chamber held its inaugural
session in Sarajevo on 27 March 1996. Since then, it has met for one full week almost every month
until its last plenary meeting on 5 December 2003, both as plenary Chamber and since April 1998
also in the composition of two Panels of seven judges each, as provided for in Article X(2) of the
Agreement. After the resignation of Peter Germer on 30 June 1997 on the ground that neither BiH
nor the international community (above all, the Council of Europe and the OSCE) were willing to
assume financial responsibility for the Chamber, the Icelandic human rights expert Jakob Modller
served as acting President. On 24 October 1997 the Committee of Ministers of the Council of
Europe appointed the French judge Michéle Picard as the new President, and she served in this
function until the termination of the Chamber’'s mandate. Although serious financial problems
continued to hamper the proper functioning of the Chamber throughout the entire period, the PIC, on
the initiative of the High Representative, in principle agreed that the EU and the US should bear the
main responsibility for providing the financial resources to the Chamber. On 13 December 1996, the
Chamber, after long negotiations, adopted its Rules of Procedure pursuant to Article X(2) of the
Agreement, which have been amended several times.'® These Rules are based on a first draft
prepared by the Council of Europe, which in principle followed the model of the (then) European
Commission and Court of Human Rights.

For the reasons stated above, the joint facilities and staff of the Commission, as envisaged in
Article 1l of the Agreement, were never established. Various successive Registrars, partly seconded
by the Council of Europe, served as heads of the Chamber’s legal staff. At the time of its dissolution,
the Chamber had a total of 55 Bosnian and international staff, who carried out their responsibilities
in a highly competent and motivated manner under the professional leadership of Ulrich Garms as
Registrar and Therese Nelson as Executive Officer.

3. Mandate and Practice of the Chamber

According to Article 1I(2) of the Agreement, the Chamber has two distinct competencies:

e to consider alleged or apparent violations of human rights as provided in the European
Convention and its Additional Protocols

e to consider alleged or apparent discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, association with a national

7 On the literature concerning the Chamber see the bibliography below.

8 On the reasons for the dissolution of the Chamber and a legal analysis of this Agreement see section 4
below.

9 Article 1 of Res (93) 6 of 9 March 1993 on “Control of respect for human rights in European States not yet
members of the Council of Europe”, which is explicitly referred to in Article VII(2) of the Agreement, reads as
follows: “At the request of a European non-member state, the Committee of Ministers may, after consultation
with the European Court and Commission of Human Rights, appoint specially qualified persons to sit on a court
or other body responsible for the control of respect for human rights set up by this state within its internal legal
system (hereafter called the “control body”).” For the text of the resolution see 18 HRLJ (1997) 296.

10 The text of the Rules of Procedure is published in the Chamber’s Annual Reports and on the Chamber’s web-
site at www.hrc.ba. See also the Annex to the Digest below.
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minority, property, birth or other status arising in the enjoyment of any of the rights and freedoms
provided for in any of the 16 international agreements listed in the Appendix.**

The Chamber is competent to consider such a violation if it is alleged or appears to have been
committed by any of the three Bosnian Parties (State of BiH, Federation or RS), including by any
official or organ of the Parties, Cantons, Municipalities, or any individual acting under the authority of
such official or organ. Consequently, the Chamber is not competent to consider violations allegedly
committed by IFOR (or its successor SFOR), IPTF (or its successor, the EU Police Mission), the High
Representative, OSCE or any other member of the international community. If a person is, e.g.,
excluded from participating in elections by the OSCE under Annex 3 or dismissed from office under
the so-called “Bonn Powers” of the High Representative,*® the Chamber is incompetent ratione
personae to consider the case.® If the impugned act is, however, imposed by a Bosnian authority at
the advice, instigation or under pressure from the international community, such as the termination
of police officers decertified by IPTF**, the exclusion of a high ranking military officer from being a
candidate in the elections by the Bosnian election commission on the basis of a decision removing
him from service by SFOR,* or the execution of laws imposed by the High Representative®®, the
Chamber is competent ratione personae to decide the issue.

According to Article VIII(1) of the Agreement, the Chamber shall receive applications “by referral from
the Ombudsman on behalf of an applicant, or directly from any Party or person, non-governmental
organization, or group of individuals claiming to be the victim of a violation by any Party or acting on
behalf of alleged victims who are deceased or missing”. Apart from one “Inter-Entity application”
submitted by the Federation against the RS concerning responsibility for the failure to reinstate

1 The Appendix lists the following 16 “Human Rights Agreements”:

1. 1948 Convention on the Prevention and Punishment of the Crime of Genocide

2. 1949 Geneva Conventions I-IV on the Protection of the Victims of War and the 1977 Geneva Protocols Il
thereto

3. 1950 European Convention for the Protection of Human Rights and Fundamental Freedoms, and the
Protocols thereto

. 1951 Convention relating to the Status of Refugees and the 1966 Protocol thereto

. 1957 Convention on the Nationality of Married Women

. 1961 Convention on the Reduction of Statelessness

. 1965 International Convention on the Elimination of All Forms of Racial Discrimination

. 1966 International Covenant on Civil and Political Rights and the 1966 and 1989 Optional Protocols thereto
. 1966 Covenant on Economic, Social and Cultural Rights

10. 1979 Convention on the Elimination of All Forms of Discrimination against Women

11. 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

12. 1987 European Convention on the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment

13. 1989 Convention on the Rights of the Child

14. 1990 Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families

15. 1992 European Charter for Regional or Minority Languages

16. 1994 Framework Convention for the Protection of National Minorities

2 The “Bonn Powers”, which have considerably increased the possibilities of the High Representative to solve
legal and political disputes in BiH, derive from Article XI(2) of the Conclusions of the Peace Implementation
Conference held in Bonn on 9 and 10 December 1997. For the text see OHR Essential Texts (supra note 1),
184 at 199. This publication also contains various decisions of the High Representative using the “Bonn
Powers”.

13 See, e.g., cases no. CH/98/230 Suljanovié and CH/98/231 Cisi¢ and Lelié v. Bosnia and Herzegovina and
the Republika Srpska, decision on admissibility of 14 May 1998, case no. CH/98/1266 Cavi¢ v. Bosnia and
Herzegovina, decision on admissibility of 18 December 1998, cases no. CH/00/4027 and CH/00/4074,
Municipal Council of the Municipality of South-West Mostar v. the High Representative, decision of 9 March
2000; and - for an overview of the Chamber’'s case law on this question, case no. CH/01/7728 V.J. v.
Federation of BiH, decision of 4 April 2003, paras. 111-122.

* See case no. CH/03/12932 DzZaferovié v. Federation of BiH, decision on admissibility of 3 December 2003.

15 See case no, CH/02/12470 Obradovic¢ v. BiH and Federation of BiH, decision on admissibility and merits of
7 November 2003.

6 See cases no. CH/97/60 et al., Miholi¢ & Others v. BiH and Federation of BiH, decision on admissibility and
merits of 7 December 2001, paras. 126-133.
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displaced persons into their pre-war apartments in connection with a dispute about the exact location
of the Inter-Entity Boundary Line near Sarajevo Airport,*” the Chamber only received individual
applications submitted by individual victims or legal entities, such as religious organisations (e.g.
various cases concerning graveyards and the sites of mosques destroyed during the war submitted
by the Islamic Community'® or a case submitted by the Catholic Church®), associations of
shareholders,® broadcasting stations®* or similar associations. During the early years the
Ombudsperson referred a comparatively small number of cases to the Chamber, either at an early
stage of her investigation in accordance with Article V(5) or on the basis of a report after having
concluded her examination of the case in accordance with Article V(7) of the Agreement. Thousands
of cases were submitted by family members on behalf of deceased or missing persons relating to
massacres and ethnic cleansing operations during the armed conflict committed primarily in towns
and villages of the Eastern RS, such as Srebrenica, Zepa, Bratunac, Rogatica, ViSegrad or Fo¢a.?

The admissibility criteria in Article VIII(2) of the Agreement are similar to those in comparable
human rights treaties, such as the European Convention or the first Optional Protocol to the
International Covenant on Civil and Political Rights. The Chamber has, however, a somewhat broader
margin of discretion than, for example, the European Court of Human Rights, in deciding “which
applications to accept and in what priority to address them”. In view of the fact that in the early
years, the domestic remedies were fairly ineffective or non-existent, the Chamber decided to apply
the requirement of exhaustion of domestic remedies and submission of a case to the Chamber
within six months from the date of the final domestic decision pursuant to Article VIII(2)(a) in a very
flexible manner. After the courts appeared to become more effective and the Chamber better known
to the public it started to apply a stricter standard in this respect. Since only very few human rights
cases had been submitted to another international human rights body for international investigation
or settlement, the Chamber almost never declared an application inadmissible on the grounds of res
judicata or lis alibi pendens pursuant to Article VIII(2)(b) and (d). Similarly, actions taken by other
Commissions established by Annexes of the DPA, such as the Commission for Real Property Claims
(CRPC) under Annex 7 or the Commission to Preserve National Monuments under Annex 8, usually
did not prevent the Chamber from examining these cases as the respective claims seemed to be

7 Case no. CH/00/5738 the Federation of BiH v. the Republika Srpska, decision on admissibility of 8 April
2002.

8 See, e.g., case no. CH/97/29 Islamic Community in BiH v. the Republika Srpska (Banja Luka mosques
case), decision on admissibility and merits of 11 June 1999; case no. CH/99/2177 Islamic Community in BiH
v. the Republika Srpska (Prnjavor graveyard case), decision on admissibility and merits of 11 February 2000;
case no. CH/98/1062 Islamic Community in BiH v. the Republika Srpska (Zvornik mosques case), decision on
admissibility and merits of 9 November 2000; case no. CH/99/2656 Islamic Community in BiH v. the
Republika Srpska (Bijeljiina mosques case), decision on admissibility and merits of 6 December 2000; case
no. CH/00/4889 Islamic Community in BiH v. the Republika Srpska (JakeS graveyard case), decision on
admissibility and merits of 12 October 2001; case no. CH/01/7701 Islamic Community in BiH v. the
Republika Srpska (Mrkonji¢ Grad mosque case), decision on admissibility and merits of 22 December 2003.

1 See, e.g., case no. CH/02/9628 Catholic Archdiocese of Vrhbosna v. Federation of BiH, decision on
admissibility and merits of 6 June 2003. 5

2 See, e.g., cases no. CH/00/5134 et al., Skrgi¢ & Others (including the “Association for the Protection of
Unemployed Shareholders of Agrokomerc”) v. Federation of BiH, decision on admissibility and merits of 8
March 2002.

2! See, e.g., case no. CH/01/7248 Ordo RTV “Sveti Georgiie” v. Bosnia and Herzegovina, decision on
admissibility and merits of 5 July 2002. 5

22 See, e.g., case no. CH/99/3196 Pali¢ v. the Republika Srpska (Zepa), decision on admissibility and merits
of 11 January 2001; cases no. CH/01/8365 et al., Selimovi¢ & 48 Others v. the Republika Srpska (Srebrenica
cases), decision on admissibility and merits of 7 March 2003; cases no. CH/01/7604 et al., IbiSevic & 1804
Others v. the Republika Srpska, decision to strike out of 3 June 2003; cases no. CH/01/8569 et al., Pasovié
& Others v. the Republika Srpska (Fo¢a Missing Persons cases), decision on admissibility and merits of 7
November 2003; cases no. CH/02/8879 et al., Smaji¢ & Others v. the Republika Srpska (Visegrad Missing
Persons cases), decision on admissibility and merits of 5 December 2003; cases no. CH/02/9358 et al.,
Malkic & Others v. the Republika Srpska (Vlasenica Missing Persons cases), decision on admissibility and
merits of 22 December 2003; cases no. CH/02/9851 et al., M.C. & Others v. the Republika Srpska (Rogatica
Missing Persons cases), decision on admissibility and merits of 22 December 2003; cases no. CH/02/10235
et al., Muji¢ & Others v. the Republika Srpska (Bratunac Missing Persons cases), decision on admissibility and
merits of 22 December 2003.
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different.>® Allegations of especially severe or systematic violations, such as torture, arbitrary
executions, enforced disappearances, etc., and those founded on alleged discrimination, in
particular in relation to the return of refugees and internally displaced persons, were given particular
priority by the Chamber in accordance with Article VIII(2)(e).

The vast majority of the more than 1,200 inadmissibility decisions, which the Chamber has adopted
until the end of its mandate in December 2003, are based on the grounds of the application being
“manifestly ill-founded”, i.e. not sufficiently substantiated or not appearing to disclose any violation,
or being “incompatible” with the Agreement pursuant to Article VIII(2)(c). In addition to incompatibility
ratione personae, as indicated above, quite a few applications were declared incompatible ratione
materiae, as the allegedly violated right was not a human right covered by the European Convention,
or the applicants had claimed violations of human rights outside the scope of application of the
European Convention (usually economic, social and cultural rights) without alleging discrimination in
the enjoyment of such rights, as required by Article 1(2)(b) of the Agreement.?* Many applications
have been declared inadmissible as incompatible ratione temporis when human rights violations
during the armed conflict were brought before the Chamber. Since the DPA entered into force on 14
December 1995, the Chamber was precluded, under generally accepted principles of international
law, to consider human rights violations which had occurred before this date. On the other hand, it
soon turned out that many violations had their origin in events during the armed conflict but
continued after the entry into force of the DPA. If a person had disappeared, e.g., during the armed
conflict but was still seen alive after 14 December 1995, the Chamber was competent to decide the
case.?® Similarly, if persons had disappeared during the armed conflict and their relatives thereafter
have unsuccessfully continued to pursue various actions aimed at receiving information from the
respondent Parties about the fate and whereabouts of their loved ones, the right of these family
members to be informed of the truth derived from the protection of family life under Article 8 of the
European Convention might have been violated after 14 December 1995.% If a person had been
dismissed during the armed conflict from his or her job or evicted from his or her house on ethnic
grounds and took unsuccessful legal action for reinstatement, the Chamber was competent ratione
temporis to consider violations committed after 14 December 1995 and usually took the earlier
events into account as background information.?” Similarly, if mosques had been destroyed during
the armed conflict and the RS authorities prevented their reconstruction after 14 December 1995,
the Chamber decided on these discriminatory practices towards the Islamic Community.2®

Under Article VIII(3), the Chamber may decide to strike out an application on the ground

e that the applicant does not intend to pursue his or her application,

e that the matter has been resolved,

e or for any other reason established by the Chamber, it is no longer justified to continue the
examination of the application.

2 See, e.g., case no. CH/97/29 Islamic Community in BiH v. the Republika Srpska (Banja Luka mosques
case), decision on admissibility and merits of 11 June 1999, paras. 137-141; case no. CH/98/756 D.M. v.
Federation of BiH, decision on admissibility and merits of 14 May 1999; case no. CH/98/698, Jusufovi¢ v. the
Republika Srpska, decision on admissibility and merits of 9 June 2000.

2% See, e.g., case no. CH/01/6662 Huremovié, decision on admissibility of 6 April 2001, paragraph 4, (right to
housing); and case no. CH/01/7674 Kuni¢ & 104 Others, decision on admissibility of 9 November 2001,
paras. 20-22, (right to work).

% See, e.g., case no. CH/96/1 Matanovié v. the Republika Srpska, decision on the admissibility of 13
September 1996; case no. CH/99/3196 Avdo and Esma Palic v. the Republika Srpska, decision on
admissibility and merits of 11 January 2001, paras. 40-44.

% See, e.g., the cases cited in note 22 above, as well as case no. CH/02/9180 Bosko and Mara Jovanovic v.
Federation of BiH, decision on admissibility and merits of 5 December 2003, paras. 71-72.

27 See, e.g., case no. CH/97/67 Zahirovi¢ v. Federation of BiH, decision on admissibility and merits of 8 July
2000, paras. 104-108 and 120-132; case no. CH/02/12016 Cengi¢ v. the Republika Srpska, decision on
admissibility and merits of 10 October 2003, paras. 11, 117-119.

28 See, e.g., case no. CH/97/29 Islamic Community in BiH v. the Republika Srpska (Banja Luka mosques
case), decision on admissibility and merits of 11 June 1999, and the other decisions cited to in note 22
above.
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During the years, the Chamber has made increasing use of this provision. In many cases, the
decisions are based on the applicants’ withdrawal of the case or failure to respond to
communications from the Chamber, which led to the conclusion that they did not intend to pursue
the case. More difficult is the question whether the matter before the Chamber has been resolved.
The majority of cases decided by the Chamber relate to efforts of displaced persons to regain
possession of their houses and apartments, which they had been evicted from during ethnic
cleansing operations in the course of the armed conflict. After many judgments of the Chamber
finding violations of the rights to property and the protection of the home as well as after several
amendments to discriminatory housing legislation imposed by the High Representative, the housing
authorities gradually adopted a less discriminatory attitude toward minority returnees and started to
implement the respective laws and decisions of the Commission for Real Property Claims (CRPC)
under Annex 7, which had established in a binding manner who had been the pre-war owner or
occupancy right holder of a given house or apartment. Since thousands of similar housing cases had
been submitted to the Chamber, many applicants finally succeeded to regain possession of their
houses and apartments while their cases were still pending before the Chamber. Whereas some
applicants withdrew their respective applications, others wished to maintain their claims as their
human rights in fact had been violated for many years, and they had suffered pecuniary and non-
pecuniary damages during the time they were illegally prevented from returning to their pre-war
homes. The Chamber, nevertheless, decided in most cases to strike out the applications as the
main claim had in fact been resolved. It justified these decisions by its obligation under Article
VIII(2)(e) to give priority to allegations of especially severe or systematic violations of human rights,
by the fact that a large and further increasing number of unresolved cases were pending before it,
and by the significant progress made in the implementation of the property and housing laws.
Although these decisions might have led to injustices towards some of the applicants, the Chamber
considered this approach of striking a fair balance between the interests of the individual applicants
and the society as a whole to be justified under its general mandate to “decide which applications to
accept”.® In all the roughly 1,000 strike-out decisions adopted until the end of 2003 did the
Chamber, however, ascertain that such result was consistent with the objective of respect for human
rights, as required under Article VIII(3) of the Agreement.

The same requirement applies to the attempts of the Chamber to facilitate a friendly settlement in
accordance with Article IX. Although the Chamber had made available its good offices to facilitate an
amicable resolution of the issue in various cases,® it actually succeeded in only one early
employment discrimination case in effecting such a resolution and publishing a respective report,
which was transmitted, as required by Article 1X(2), to the High Representative, the OSCE and the
Council of Europe.®*

Most inadmissibility and strike out decisions have been adopted without even transmitting the
respective applications to the respondent Parties. If an application, after a first consideration by the
Chamber, appears to raise an issue under the Agreement, it is transmitted to the respondent Party
or Parties concerned with a request for written observations on admissibility and merits.
Observations so obtained are communicated to the applicant for any written observations in reply. In
order to clarify the facts and certain legal issues, both parties to the proceedings often have
repeatedly been invited to submit further written observations. These written proceedings, which are
based on the legal principles of procedural fairness, equality of arms and “audiatur et altera pars”,
sometimes lasted for several years. Although the Rules of Procedure, which were adopted by the

2 See, e.g., case no. CH/99/2198 Vujicic v. Federation of BiH, decision to strike out of 10 October 2002; the
Chamber’s previous, different approach in this matter is set forth in case no. CH/99/2336 S.P. v. Federation
of BiH, decision to strike out of 2 July 2001; for a case in which the Chamber decided to proceed to issuing a
decision on the merits notwithstanding the applicants’ reinstatement into possession of their apartments see
case no. CH/00/6436 and 6486 Krvavac and Pribisi¢ v. Federation of BiH, decision on admissibility and
merits of 5 July 2002, paras. 46-54.

%0 See, e.g., case no. CH/97/46 Kevesevié v. Federation of BiH, decision on the merits of 10 September
1998; case no. CH/02/9628 Catholic Archdiocese of Vrhbosna v. Federation of BiH, decision on admissibility
and merits of 6 June 2003; case no. CH/02/12016 Cengic v. the Republika Srpska, decision on admissibility
and merits of 10 October 2003.

31 Case no. CH/97/35 Malié v. Federation of BiH, Report published on 25 May 1998.
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Chamber following the model of the respective Rules of the European Commission and Court of
Human Rights, in principle provide for separate proceedings on admissibility and merits, the
Chamber, for reasons of efficiency, only in very few cases adopted a separate decision declaring an
application admissible. In the great majority of admissible cases, the Chamber followed the practice
of adopting only one decision on admissibility and merits. Until the end of its mandate in December
2003, the Chamber adopted more than 225 decisions on admissibility and merits and only some 15
separate decisions on admissibility followed by a decision on the merits only. Since the Chamber
often joined several similar applications in one decision, these comparatively few decisions in fact
resolved a much larger number of applications. In addition, the Chamber has developed the practice
of deciding major legal issues concerning, for example, housing legislation, apartments of the former
Yugoslav National Army (JNA), foreign currency savings, privatisation legislation, pension right issues
or disappearances, in a selected number of “lead cases”. These decisions in fact had a direct
impact on many thousands of similar cases, many of which are still pending before the Chamber and
might be decided on the model of these “lead cases” or, if the matter will be resolved in the near
future in a satisfactory manner, might be struck out. In most “lead cases” and other important
cases, the Chamber held a public hearing in accordance with Article X(3) of the Agreement,
summoned witnesses, invited the Ombudsperson, the High Representative, the OSCE and others to
act as amicus curiae, and often also appointed experts to assist it in solving, for instance, difficult
economic issues.

The Chamber’'s decisions on admissibility and merits are final and binding judgments pursuant to
Article XI(3) of the Agreement, which in principle follow the model of the judgments of the European
Court of Human Rights. After an introduction and the description of the proceedings before the
Chamber, the relevant facts, legal provisions, complaints and submissions of the parties are set out
in detail. Unless the admissibility has been decided in a separate decision, the legal opinion of the
Chamber first addresses relevant questions of admissibility and then the merits of the application. In
most cases decided on the merits, the Chamber actually found one or more breaches of the human
rights obligations under the Agreement, i.e. violations of human rights guaranteed by the European
Convention or discrimination in the enjoyment of human rights enlisted in the European Convention
or any of the other 15 treaties, in particular the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Rights and the International Convention
on the Elimination of all Forms of Racial Discrimination. In fact, the judgments of the Chamber
address a broad variety of human rights issues, which reflect the reality in the post-conflict situation
of BiH. Most cases concern housing and property issues as well as discrimination of ethnic and
religious minorities and returnees in the enjoyment of various rights, such as the rights to work, fair
trial, personal liberty and security, freedom of movement, freedom of religion, social security,
pension rights, private and family life, and the protection of their home and possessions. Other
important cases relate to the death penalty, arbitrary detention, torture and inhuman treatment,
forced labour, enforced disappearances, expulsion and extradition, freedom of expression, religion
and association, the right to a fair trial before independent and impartial courts, the right to
education, as well as various economic issues arising from the freezing of foreign currency savings,
the privatisation of socially owned companies or the non-enforcement of monetary judgments against
the government on grounds of the difficult public budgetary situation.

If the Chamber finds a breach of the Agreement, it is under an obligation pursuant to Article XI(1) of
the Agreement to address in its decision on the merits “what steps shall be taken by the Party to
remedy such breach, including orders to cease and desist, monetary relief (including pecuniary and
non-pecuniary injuries), and provisional measures”. The power of the Chamber to order appropriate
remedies and reparation to the victims goes far beyond the respective power of the European Court
of Human Rights to afford just satisfaction under Article 41 of the European Convention and
constitutes an important and innovative feature of the Agreement. Although the Chamber cannot
directly annul a law, judgment or administrative decision of any Bosnian authority, it can order the
respondent Party to repeal the impugned act. After initial hesitation to make full use of its power to
order remedies, the Chamber gradually adopted a broader interpretation of Article XI. Wherever
possible, it ordered measures of restitution, i.e. the annulment of the impugned administrative,
judicial or legislative act, the release of a detainee or the reinstatement of the applicant into a pre-
war home or employment. Often, orders are aimed at positive measures, such as: the granting of
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permission to reconstruct destroyed mosques or to make available a suitable piece of land for this
purpose where, for instance, another building had been erected on the site of a former mosque;*? to
amend the legislation governing the privatisation process in order to provide a clear legal framework
for the compensation of holders of frozen foreign currency accounts; to retain lawyers and provide
diplomatic and consular support to alleged terrorists, who were illegally deported to the US base at
Guantanamo Bay;* and to fully investigate serious human rights violations, such as torture and
enforced disappearances, with a view to bringing the perpetrators to justice and to report the results
of the investigation to the victims®*.

In most cases, the Chamber also ordered compensation for pecuniary damages, such as lost
income or rent for alternative accommodation, and for moral damages, such as pain and suffering. In
systematic disappearance cases during the armed conflict, the Chamber found violations of the right
of family members to be informed about the truth and ordered, in addition to a thorough investigation
of the events and the disclosure of all information to the families, a collective monetary
compensation. In the case of the Srebrenica massacres in July 1995, the Chamber ordered the RS
to pay a total of 4 million KM (more than 2 million EURO) to the Foundation of the Srebrenica-
Potocari Memorial and Cemetery.® In other cases, it ordered 100,000 KM to be paid to the Institute
of Missing Persons in order to conduct investigations and exhumations in specific regions.* Also in
individual cases, the compensation amount often exceeded the sum of 10,000 KM. In some cases,
the Chamber issued a separate decision on further remedies if it turned out that the original
remedies had been insufficient or were simply ignored by the respondent Party.®” In some earlier
cases, it also issued separate decisions on compensation similar to the practice of the European
Court of Human Rights.*®

Article X(1) of the Agreement provides the Chamber with the explicit power to order provisional
measures. This power was used primarily in housing cases in order to prevent the eviction of
applicants and in death penalty cases to suspend execution of the sentence.® In urgent cases, the

32 Although restitution would have meant to order the destruction of the illegally built buildings, the Chamber
refrained from ordering such measures: see, e.g., case no. CH/98/1062 Islamic Community in BiH v. the
Republika Srpska (Zvornik mosques case), decision on admissibility and merits of 9 November 2000, and, in
particular, the decision on review of 2 October 2001; and case no. CH/01/7701 Islamic Community in BiH v.
the Republika Srpska (Mrkonji¢ Grad mosque case), decision on admissibility and merits of 22 December
2003.

33 Cases no. CH/02/8679 et al., Boudellaa et al., decision on admissibility and merits of 10 October 2002.

34 See, e.g., case no. CH/98/1374 Przulj v. Federation of BiH, decision on admissibility and merits of 13
January 2000; case no. CH/00/3642 Aleksi¢ v. the Republika Srpska, decision on admissibility and merits of
8 November 2002; cases no. CH/01/8365 et al., Selimovi¢ & 48 Others v. the Republika Srpska (Srebrenica
cases), decision on admissibility and merits of 7 March 2003.

% Cases no. CH/01/8365 et al., Selimovié & 48 Others v. the Republika Srpska (Srebrenica cases), decision
on admissibility and merits of 7 March 2003.

% Cases no. CH/01/8569 et al., PaSovié & Others v. the Republika Srpska (Foa Missing Persons cases),
decision on admissibility and merits of 7 November 2003; cases no. CH/02/8879 et al., Smaji¢ & Others v.
the Republika Srpska (Visegrad Missing Persons cases), decision on admissibility and merits of 5 December
2003; cases no. CH/02/9358 et al., Malkic & Others v. the Republika Srpska (Viasenica Missing Persons
cases), decision on admissibility and merits of 22 December 2003; cases no. CH/02/9851 et al., M.C. &
Others v. the Republika Srpska (Rogatica Missing Persons cases), decision on admissibility and merits of 22
December 2003; cases no. CH/02/10235 et al., Muji¢ & Others v. the Republika Srpska (Bratunac Missing
Persons cases), decision on admissibility and merits of 22 December 2003; and cases no. CH/02/12551 et
al., Huskovi¢ & Others v. Federation of BiH (Mostar missing Persons cases), decision on admissibility and
merits of 22 December 2003.

37 Cases no. CH/99/2425 et al., Ubovic & Others v. Federation of BiH, decision on further remedies of 6
December 2002; cases no. CH/00/5134 et al., Skrgi¢ & Others v. Federation of BiH, decision on further
remedies of 7 March 2003; cases no. CH/97/48 et al., Poropat & Others v. BiH & Federation of BiH, decision
on further remedies of 4 July 2003.

38 See, e.g., case no. CH/96/30 Damjanovié v. Federation of BiH, decision on the claim for compensation of
16 March 1998.

% 0On the death penalty, see case no. CH/96/30 Damjanovié v. Federation of BiH, decision on the merits of 8
October 1997; case no. CH/97/59 Rizvanovi¢ v. Federation of BiH, decision on admissibility and merits of 12
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President of the Chamber or the respective Panel is authorised to order provisional measures when
the Chamber is not in session.*® In most cases, the respondent Parties complied with the provisional
measures ordered by the Chamber. In the well-known “Algerian case”, four suspected terrorists were
handed over to US forces in BiH who deported them to Guantanamo Bay despite an order for a
provisional measure by the President of the Chamber to suspend the deportation until a respective
decision of the Chamber.**

Most decisions of the Chamber were adopted unanimously. If no agreement could be reached,
decisions were adopted by a simple majority, and in exceptional cases with the casting vote of the
President.*® According to Article XI(4) of the Agreement, any member is entitled to issue a separate
opinion. In a considerable number of controversial decisions on the merits and also in certain
inadmissibility and strike-out decisions, members of the Chamber made use of their right to issue a
dissenting or concurring opinion.

At the beginning, the Chamber met only in plenary, i.e. in the full composition of 14 judges. In 1998,
two Panels of seven judges each were established in accordance with Article X(2) of the Agreement.
Most of the Chamber’s decisions were in the following adopted by these Panels. Although Article X(2)
provides for review proceedings before the plenary Chamber upon motion of a party to the case or
the Ombudsperson, the Chamber has decided, by following the model of Article 43 of the European
Convention, to restrict the right to review to exceptional cases. Any request for review has first been
referred to the Panel which did not take the decision in question, for recommendation to the plenary.
The plenary Chamber was entitled to accept such request only if the case raised a serious question
affecting the interpretation or application of the Agreement or a serious issue of general importance
and if the whole circumstances justified reviewing the decision.*® In practice, the Chamber rejected
the vast majority of the 152 requests for review it received. If it accepted the request for review, it
conducted further proceedings and issued a separate decision on review. Until the end of its
mandate in December 2003, the plenary Chamber issued a total of 9 decisions on review, and in
some cases reversed the decision of the respective Panel.** Three cases, in which a request for
review had been accepted by the Chamber, have to be decided by its successor institution.

The decisions of the Chamber have been published*® and forwarded to the parties concerned, the
High Representative, the Secretary General of the Council of Europe and the OSCE, as provided for in
Article XI(5) of the Agreement. The decisions are final and binding and the respondent Parties are
under an obligation to fully implement them.*® In the early years, the actual compliance with the
Chamber’s decisions was fairly weak and constituted a major challenge to its effectiveness and
credibility. With the gradual involvement of the High Representative as the main authority to ensure
and coordinate the implementation of the civilian component of the DPA, the degree of compliance
steadily increased. In some cases, including the Banja Luka mosques case, the High Representative
even made use of his “Bonn powers”*’ to remove obstructing officials, including the Mayor of Banja
Luka who had refused to comply with the Chamber's order to permit the reconstruction of the

June 1998; case no. CH/97/69 Herak v. Federation of BiH, decision on admissibility and merits of 12 June
1998.

4% See Rule 36(2) of the Rules of Procedure.

41 Cases no. CH/02/8679 et al., Boudellaa et al., decision on admissibility and merits of 10 October 2002.

42 See Rule 19(2) of the Rules of Procedure.

43 Rule 64 of the Rules of Procedure.

4 See, e.g., case no. CH/98/1062 Islamic Community in BiH v. the Republika Srpska (Zvornik mosques case),
decision on review of 2 October 2001; case no. CH/99/2150 Unkovi¢ v. Federation of BiH, decision on review
of 6 May 2002; and case no. CH/98/668 Cebi¢ v. Federation of BiH, decision on review of 5 December
2003.

4 The Chamber published its decisions in bound volumes and on the Internet (www.hrc.ba). In some cases,
the respondent Parties were ordered to publish the decision in their Official Gazettes: see, e.g., Selimovi¢ &
Others v. the Republic Srpska (Srebrenica cases) decision on admissibility and merits of 7 March 2003. All
decisions on the merits and on review were also delivered at public hearings held at the Cantonal Court in
Sarajevo. Some decisions were also published in international journals, such as the HRLJ.

4 Article XI(3) and (5) of the Agreement.

47 0n the “Bonn Powers” see supra note 12.
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Ferhadija mosque.*® On several occasions, the High Representative imposed new laws in line with
the Chamber’s jurisprudence, above all in property and housing cases. As a result of the pressure
and monitoring of the international community, including IPTF and OSCE, most of the Chamber’s
decisions and orders, in particular provisional measures and compensation orders, have been
complied with in practice. Less impressive is, however, the record of the respondent Parties with
respect to legislative and structural changes required by the decisions of the Chamber, for example
in the field of privatisation and economic reforms. In the summer of 2002, as part of the so-called
“streamlining” of the activities of the international community in Bosnia and Herzegovina, the High
Representative has delegated the function of closely monitoring the implementation of the
Chamber’s decisions to the OSCE, which has, however, less powers and facilities to enforce
compliance than the High Representative.

4, Gradual dissolution of the Chamber

Already in November 1996, only half a year after the establishment of the Chamber, did the so-called
“Venice Commission” of the Council of Europe advocate for the first time a merger of the Chamber
with the Constitutional Court of BiH.*® The main arguments in favour of the merger were the partial
overlap of the competencies between the Chamber and the Constitutional Court and the alleged
transitional nature of the Chamber until accession of BiH to the Council of Europe and ratification of
the European Convention.®® Although the Constitutional Court has appellate jurisdiction over human
rights issues and the competence to review the compatibility of laws with the European Convention
under Article VI(3)(b) and (c) of the Constitution of BiH, the competence of the Chamber to decide on
human rights matters is much broader. In practice, the partial overlap with the competencies of the
Constitutional Court did not create any problems as both courts decided not to review each other’s
decisions.®* The Constitutional Court deals primarily with general issues and disputes under
constitutional law and has only received and decided few individual human rights complaints,
whereas the vast majority of human rights victims addressed their complaints to the Chamber. In
other words: Whereas the Constitutional Court and the Chamber over the years have developed a
well-functioning division of labour and in practice have solved possible conflicts that might have
resulted from their overlapping jurisdictions, the “Venice Commission” nevertheless, continued to
pursue its idea of merging both institutions.*? These endeavours were intensified with the accession
of BiH to the Council of Europe in April 2002, its ratification of the European Convention and the
efforts of the international community, above all the present US Government, to implement an early
“exit strategy” for BiH.

48 Case no. CH/97/29 Islamic Community in BiH v. the Republika Srpska (Banja Luka mosques case),
decision on admissibility and merits of 11 June 1999.

4 European Commission for Democracy through Law, Opinion of 16 November 1996 on the constitutional
situation in Bosnia and Herzegovina with particular regard to human rights protection mechanisms, 18 HRLJ
1997, 297 at 307. Although the “Venice Commission” has only an advisory role, the High Representative
usually followed and implemented its opinions.

50 On the accession of BiH to the Council of Europe see Manfred Nowak, “Is Bosnia and Herzegovina ready for
membership in the Council of Europe? The responsibility of the Committee of Ministers and of the
Parliamentary Assembly”, 20 HRJL (1999), 285.

51 See case no. CH/00/4441 Sijari¢ v. Federation of BiH, decision on admissibility of 6 June 2000; case no.
CH/99/2327 KneZevi¢ v. the Republika Srpska, decision on admissibility of 11 October 2001; and for the
practice of the Constitutional Court see the decisions in cases no. U 7/98, U 8/98, U 9/98, U 10/98, U
11/98, of 26 February 1999, all published in the Official Gazette of Bosnia and Herzegovina no. 9/99, and in
English in the Bulletin of the Constitutional Court of BiH 1999/I, 77 et seq. See also Steiner, C./Ademovic, N.,
Kompetenzstreitigkeiten im Geflige von Dayton, in: Graf Vitzthum, W./Winkelmann, I. (eds.), Bosnien-
Herzegowina im Horizont Europas, TUbinger Schriften zum Staats- und Verwaltungsrecht, Band 69 (2003), 127-
132.

52 See, in particular, the Report of the Commission’s Working Group on the Merger of the Human Rights
Chamber and the Constitutional Court of Bosnia and Herzegovina, adopted at a meeting in Bled, Slovenia on
12 June 2001 (Coe Doc. CDL(2001)62 def.) and the “Proposal for a Law on the Merger of the Human Rights
Chamber and the Constitutional Court of Bosnia and Herzegovina”, adopted by the Venice Commission on 20
October 2001 in Venice (CoE Doc. CDL-INF(2001)20).
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This leads us to the second argument for the merger or dissolution of the Chamber, its alleged
transitional nature. Article 5 of resolution 93(6) of the Committee of Ministers of the Council of
Europe, which has been explicitly referred to in Article VII(2) of the Agreement®® and which provides
that the arrangements under this resolution “shall cease once the requesting state has become a
member of the Council of Europe except as otherwise agreed between the Council of Europe and the
state concerned”, has been invoked as an argument for the transitional nature of the Chamber. A
closer look at the DPA, and Annex 6 in particular, shows, however, that the transitional nature only
relates to the international members appointed by the Committee of Ministers of the Council of
Europe, and not to the institution of the Chamber as such.?>* According to Article VII(3) and (4) of the
Agreement, the members of the Chamber shall be appointed for a term of five years and may be
reappointed. After the transfer described in Article XIV, members shall be appointed by the
Presidency of BiH. A similar provision can be found in Article IV(2) with respect to the
Ombudsperson. The provision on the transfer in Article XIV reads as follows:

“Five years after this Agreement enters into force, the responsibility for the continued operation of
the Commission shall transfer from the Parties to the institutions of Bosnia and Herzegovina,
unless the Parties otherwise agree. In the latter case, the Commission shall continue to operate as
above.”

A systematic interpretation of these provisions, which is confirmed by the travaux préparatoires,®
leads to the following conclusions. The Human Rights Commission for BiH has been established by
the DPA®® as a permanent national human rights institution. In fact, it has been recognised by the
United Nations as one of the national human rights institutions established in accordance with the
“Paris Principles”.®” For the first five years, i.e. until 14 December 2000, the Commission had to
function with a predominant international participation. This transitional period of five years could be
extended, by an explicit agreement of the three Bosnian Parties (BiH, the Federation and RS), for
another transitional period. If no such agreement was reached, the institutions of BiH were supposed
to take over the responsibility for the “continued operation of the Commission”. This means that the
Commission should have continued to operate as an institution of the State of BiH (i.e. not of the
Entities) with an Ombudsman and judges of the Chamber to be appointed by the Presidency of BiH.
The most appropriate manner of taking over the responsibility for the operation of the Commission
would have been the adoption of an amendment to the Constitution in accordance with Article X of
Annex 4,%® which should have clearly spelled out the functions of the Ombudsman and the Chamber
and which could have solved the remaining problem of the overlapping jurisdiction with the
Constitutional Court of BiH. Since the constitutional entrenchment of the Commission can, however,
also be derived from Article 1l(1) of Annex 4, the precise composition and functions of the
Commission, which should, in principle, have continued in line with Annex 6, could also have been
spelled out in an ordinary law.

In practice, the international community and the Bosnian Parties followed a different course of action
which, in the opinion of the Chamber, is not in accordance with the respective provisions of the DPA.
Since the proposals of the “Venice Commission” for a merger between the Chamber and the
Constitutional Court were not yet developed to a stage where they could have been implemented in
practice, the Bosnian Parties agreed on 10 November 2000, i.e. only one month before the expected

53 See supra note 9.

54 See also the “Opinion on Legal Aspects of the Future of the Human Rights Chamber and its Proposed
Merger with the Constitutional Court of BiH”, adopted by the Chamber on 7 November 2002 and distributed to
the international community in BiH and to the Bosnian authorities.

%% See Nystuen, supra note 4.

% Article VI of the GFA, Article Il(1) of the Constitution of BiH in Annex 4 and the Human Rights Agreement in
Annex 6.

57 See the list of participants from the 6" International Conference on National Human Rights Institutions held
in Copenhagen and Lund on 10-13 April 2002 which includes the Human Rights Ombudsman of BiH, Frank
Orton, as representative of the Bosnian human rights institution. See also www.nhri.net. On the Paris
Principles see supra note 6.

58 Article X(2) provides, inter alia, that no amendment to this Constitution may diminish any of the human rights
and freedoms referred to in the Constitution.
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transfer under Article XIV, to extend the mandate of the Chamber in the composition of eight
international and six Bosnian judges for another three years, i.e. until 31 December 2003. This
Agreement is in line with Article XIV, and all judges of the Chamber continued to serve the Chamber
for this second transitional period.

The second part of the Commission, the Ombudsperson for BiH, was however “transferred” to the
institutions of BiH by an ordinary “Law on the Human Rights Ombudsman of Bosnia and
Herzegovina”,>® which had been drafted by the Office of the Ombudsperson and, in the absence of
the approval by the Parliamentary Assembly of BiH, imposed by the High Representative. Article 8 of
this Law, which entered into force on 3 January 2001, provides for the appointment of three
Ombudsmen by a two-thirds majority of both Houses of the Parliamentary Assembly, following a joint
proposal by the Presidency of BiH. It is, therefore, obvious that the three Ombudsmen shall be
appointed along ethnic lines. In fact, the three Ombudsmen (as expected, one Bosniak, one Bosnian
Serb and one Bosnian Croat) were only appointed in November 2003, as the transitional provision of
Article 41 of the Law provides for the appointment of a single transitional Ombudsman, by the
Chairman in Office of the OSCE, for another transitional period until 31 December 2003. The former
Swedish Ombudsman Frank Orton served as transitional Ombudsman of BiH for this three years
period. The Ombudsman Law raises a number of difficult legal issues. In particular, it departs to a
considerable extent from the functions of the Ombudsperson, as spelled out in Annex 6, and it does
not specify at all, whether the new Ombudsman of BiH still represents the respective institution in
Annex 6 and, if so, how its relationship with the Chamber as the second part of the Human Rights
Commission should function. One might, therefore, conclude that the Commission ceased to exist on
31 December 2000, and that the Ombudsperson for BiH under Annex 6 was in fact replaced by a
new institution with a different mandate, which is exclusively governed by the Law on the Human
Rights Ombudsman of BiH. Whether this Law is compatible with Article II(1) of the Constitution of BiH
and with Articles IV and XIV of Annex 6 is, however, doubtful. Article IV(2) of the Agreement provides,
e.g., for only one single Ombudsman (instead of three Ombudsmen) who, after the transfer
described in Article XIV, should have been appointed by the Presidency of BiH rather than by the
Parliamentary Assembly.

In the case of the Chamber, the international community in 2003 neither opted for the proposed
merger with the Constitutional Court nor for a transfer to the institutions of BiH nor for a further
extension of the mandate as provided for in Annex 6, but rather for the “final disposition” of the
Chamber.®® On the proposal of the international community, in particular the Council of Europe,
OSCE, EU and the US Government, the three Bosnian Parties on 22 and 25 September 2003 signed
an “Agreement pursuant to Article XIV of Annex 6 to the General Framework Agreement for Peace in
Bosnia and Herzegovina”®*, drafted by the OHR. According to this Agreement, the mandate of the
Chamber shall end on 31 December 2003. The almost 9,000 cases which have been pending before
the Chamber on 31 December 2003 shall be decided by a Human Rights Commission within the
Constitutional Court consisting of five former members of the Chamber (two international and three
Bosnian judges appointed by the President of the Constitutional Court), who shall operate on an
interim basis from 1 January 2004 until “no later than 31° December 2004". The President of the
Constitutional Court, Mato Tadi¢, who has also served as Vice-President of the Chamber, appointed
the Icelandic judge Jakob Mdller as President of the Human Rights Commission.

“New cases regarding protection of human rights received by the Constitutional Court after 1 January
2004 shall be decided by the Constitutional Court in accordance with its jurisdiction pursuant to
Annex 4”. This provision in paragraph 5 of the above mentioned Agreement seems to also refer to
applications submitted to the Chamber after 31 December 2003. No efforts have, however, been
undertaken to amend the Constitution of BiH in order to bring the human rights competencies of the
Constitutional Court in line with the broader mandate of the Chamber. Instead, paragraph 14
foresees that the “relevant national authorities will, during the period commencing on 1 October

59 Official Gazette of BiH 32/00.

60 See, e.g., the “Status Report on Implementation of Annex 6 of the GFAP as Pertains to the Final Disposition
of the Human Rights Chamber”, drafted by the OSCE Human Rights Department for submission to the Peace
Implementation Council in February 2003.

51 Not published in any Official Gazette.
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2003 and ending on 31 December 2004, make possible the evolution of the current transition
system into a sustainable system of protection of the human rights”. In other words, the Agreement
is based on the assumption that the five members of the Human Rights Commission within the
Constitutional Court will be able to decide in one year more cases than the Chamber decided in
almost eight years, that the Constitutional Court will be able to decide, in addition to its other tasks,
most of the expected 100 to 200 new cases which the Chamber would have received on average per
month, and that the remaining cases will be solved by the “relevant national authorities”,
presumably the courts of BiH and the two Entities. One does not have to be an expert on human
rights in BiH to conclude that all three assumptions are, at least, unrealistic and that the above
mentioned Agreement, which purportedly is based on Annex XIV of Annex 6, constitutes a manifest
violation of this and other provisions of the DPA.

5. Final conclusions

After three and a half years of extremely brutal ethnic cleansing operations and armed conflict, which
had led to the first genocide in Europe after the Nazi Holocaust, the rule of law in BiH had
collapsed. Court buildings had been destroyed, judges had been killed or displaced for purely
nationalistic, ethnic and religious reasons, the surviving or newly created courts were “ethnically
clean” and used to provide “justice” according to the wishes of the ruling nationalistic parties and
politicians. In addition, the judges and lawyers in this country had been educated in a Socialist
system, where the administration of justice for a long period had been subjected to political
interference and manipulation. The people in BiH had no trust in the rule of law or an independent
judiciary, but were used to relying on the enforcement of their rights by political and (para)-military
power holders.

The DPA, with all its weaknesses and shortcomings, had three major visions: to end the armed
conflict and violent ethnic cleansing by providing military security; to reverse the results of ethnic
cleansing by according absolute priority to minority returns and the fight against ethnic and religious
discrimination; and to create a sustainable peace by a comprehensive institution-building process
based on democratisation, the rule of law and human rights. With almost 60,000 heavily armed
NATO-led troops in the country, which provided reliable military and increasingly also internal security,
one of the major preconditions for a successful and sustainable peace-building process had been
achieved in a comparatively short period after the end of the armed conflict. In the field of justice,
two major tasks had to be addressed: to investigate the genocide, war crimes and crimes against
humanity committed during the armed conflict and to bring the main perpetrators to justice; and to
provide effective protection against human rights violations in the post-conflict period, which for the
most part were a direct continuation and result of the ethnic cleansing policies of the past. The first
task was primarily entrusted to the International Criminal Tribunal for the former Yugoslavia (ICTY) in
the Hague, the second task primarily to the Human Rights Commission for BiH, which according to
Annex 6 of the DPA had been envisaged as a kind of model for a modern national human rights
institution with a focus on the solution of individual complaints by both non-judicial and judicial
means.

There is no doubt that the Commission could have functioned in a more efficient manner. The
cooperation and division of labour between the Ombudsperson and the Chamber did not function as
envisaged in the DPA, and the Commission as a common institution in fact never existed. The
Chamber had a very slow start and was in the first years more occupied with solving its financial and
logistical needs than with adjudicating human rights cases. On the other hand, the slow and cautious
start of the Chamber, which needed more than half a year for adopting proper Rules of Procedure,
also had certain advantages. Most importantly, some of the endless discussions on the Rules of
Procedure which concentrated on surprising issues, such as the selection of the official and working
languages of the Chamber, whether interpretation was necessary between the Bosniak, Croat and
Serb languages, and to what extent the Bosnian judges were to be considered as “representing”
their respective ethnic and religious communities, led to a thorough mutual understanding of
different backgrounds, political and legal reasoning. This in turn had a major impact on successfully
reducing the impact of politics on judicial decision-making. Although many of the “lead cases”
decided by the Chamber dealt with highly sensitive political issues, the discussions among the
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judges and the reasoning of the Chamber’s decisions were primarily based on legal arguments, and
the vast majority of the decisions were finally adopted unanimously. This in itself constitutes a major
achievement in a long-term judicial institution-building process.

Over the years, the Chamber became better known throughout the country and gained a reputation
for providing independent justice to victims of human rights violations. During less than eight years of
its existence, the Chamber has been seized with roughly 15,000 individual complaints, i.e. on
average 2,000 per year. The statistical graph in the Annex®? illustrates that the annual number of
cases registered by the Chamber increased from a few hundred in the first years to a peak of more
than 4,000 in the year 2002. Even in the year of its final “disposition”, which had been a subject of
intense discussions and speculations in the Bosnian media leading to uncertainty among the
population about the chances and reasonableness of submitting new applications to the Chamber,
more than 2,000 new cases had been registered. These statistics alone provide an impression
about the continuing need for an independent specialised human rights adjudication and the trust,
which the people of BiH had placed in the Chamber.

It is true that the Chamber, for many years, seemed to be unable to effectively deal with the growing
workload, and its backlog in fact increased to more than 10,000 unresolved pending cases by the
end of 2002. This might be explained, at least in part, by the practice of the Chamber to give priority
to so-called “lead cases”, which were very time consuming and statistically adjudicated only a few
individual applications, but which, if properly implemented, had a major impact on many other cases
that could later be decided on the basis of the earlier decisions or even struck off the list, as the
major issue had been resolved by appropriate action of the Bosnian authorities. In the year of its
dissolution, the Chamber, for the first time, was in a position to resolve more cases than the total
amount of newly registered cases, and the backlog therefore decreased to less than 9,000 by the
end of 2003. In other words, the Chamber has been dissolved at a time, when it had reached the
highest level of statistical “efficiency”, and when there was hope that the Chamber, with or without
international members, would be able to substantially reduce its backlog and, thereby, speed up its
proceedings.

Apart from the question whether December 2003 was the best time for dissolving some of the
leading “common institutions” of the DPA in the field of the rule of law and human rights, most
importantly the Commission for Real Property Claims (CRPC) established under Annex 7 and the
Chamber, this unfortunate decision of the international community, in cooperation with Bosnian
politicians, illustrates a much more fundamental dispute about sustainable institution-building in a
post-conflict situation. While the DPA is based on the philosophy of long-term institution building with
the initial assistance of the international community aimed at handing over the “ownership” of these
institutions to the Bosnian authorities after a certain transitional period, the mainstream of the
international community presently involved in BiH pursues an exit strategy aimed at dissolving these
institutions on budgetary grounds and on the assumption that the situation of the rule of law has
improved to an extent that the regular Bosnian authorities, above all the ordinary courts, were in a
position to take over the responsibilities of the special (and allegedly transitional) institutions
created by the DPA. The United Nations, and above all the High Commissioner for Human Rights who
strongly supported the continued existence of the Chamber as a Bosnian institution,®® pursues the
policy of establishing effective national human rights institutions in all countries of the world, but
with a particular priority in post-conflict situations. The Council of Europe, on the other hand, since
the early years after the end of the armed conflicts, regarded the Chamber as a mere transitional
institution which should be dissolved as soon as BiH would accede to the Council of Europe, ratify
the European Convention on Human Rights and, thereby, become subject to the jurisdiction of the
European Court of Human Rights. Rather than taking BiH, with a highest domestic human rights court
directly applying the European Convention and the Strasbourg case law, as a model for new member
States to avoid the Strasbourg Court from being overloaded by thousands of individual applications,®*

%2 See graph below.

53 See the letter of the Acting UN High Commissioner for Human Rights, Bertrand Ramcharan, addressed to the
High Representative on 10 June 2003.

54 The European Court of Human Rights is presently totally overburdened with many thousands of applications
from citizens of the new member States, such as Poland and the Russian Federation, and the Committee of
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the “Venice Commission” and the political bodies of the Council of Europe pursued a strategy, which
without doubt will lead to a sharp increase of individual applications submitted to the European Court
of Human Rights.
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